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68 MICHIGAN LAW REVIEW 

Ranch" for $20,000 in reliance upon the defendant's representations that it 
contained 43 sections, including 11 sections of ten-year lease land, which 
latter were in reality not a part of the ranch and not conveyed. The lease 
land had been estimated by the parties to the conveyance at 75c. per acre, 
aggregating $5,280, for which sum the plaintiffs sue. Held, on general 
demurrer, that the declaration was good. W. P. Walker and Co. v. 
Walbridge (1905), — C. C. A., Fifth Circuit — , 136 Fed. Rep. 19. 

The court said that the plaintiffs merely seek to recover an excessive 
cash payment made to the defendant on his false representations of physical 
facts. But Judge Shelby, in dissenting, agrees with the lower court that 
the declaration is insufficient, because it contains no statement of the value 
of thirty-two sections of land which the plaintiffs received. The plaintiffs 
had $20,000 before they purchased the land. The true measure of damages 
suffered by one who is fraudulently induced to make a contract of purchase 
is the difference between the actual value of that which he parts with and 
the actual value of that which he receives under the contract. Sigafus v 
Porter, 179 U. S. 116. This latter value is estimated at the time of breach, 
which in this case is the time when the title passed. Hopkins v. Lee, 
6 Wheat. 109; Mc Alpine v. Lee, 12 Conn. 133; Doherty v. Dolan, 65 Me. 90. 
Therefore, the measure of damages being the difference between $20,000 
and the value of the 32 sections of land when title passed, which latter is 
not alleged, the declaration is insufficient, because the amount of damages 
cannot be estimated therefrom. This conclusion of the minority appears 
logical and sound. To give the plaintiffs the damages for which they ask 
is to allow them to maintain an action for the affirmance and rescission of 
the contract at the same time, which clearly cannot be done. Wilson v. Nezi< 
United States Cattle-Ranch Co., 73 Fed. Rep. 995; Reynolds v. Franklin, 
44 Minn. 30. 

Easement — Right oe Way — Immemorial Custom — Easements Appur- 
tenant. — In this action of trespass on land, the defendants asserted (1) an 
entry in the exercise of a right of way belonging by immemorial custom to 
all the inhabitants of a certain town, Blissville by name; (2) an entry in 
the exercise of a prescriptive right of way appurtenant to their close. The 
land over which the way was alleged to exist was bounded by a highway, 
on the opposite side of which, at a distance of about half a mile, the defend- 
ants owned a house and farm, which was the close to which they claimed 
the way to be appurtenant. The trial court instructed the jury that there 
had been no evidence that- the use of the way by the defendants or their 
predecessors in title had any connection with the defendants' land, nor any 
direct relation to its use or enjoyment. 

Held, as to the first defense, that it was error to instruct the jury that 
if a substantial portion of the inhabitants of such town had for 15 years 
uninterruptedly and adversely passed over the land, with the knowledge of 
the owner, a right of way in favor of all the inhabitants was thereby ac- 
quired, which attached to every one who for the time being was an inhabi • 
tant; and as to the second defense, that the instruction of the court was 
error, and that an easement may be appurtenant to land although the 
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servient tenement is separated by other lands from the dominant tenement. 
Graham v. Walker et al. (1905), — Conn. — ,61 Atl. Rep. 98. 

The views of the court as to the right of way by custom was taken in 
New Jersey and the same reason given. Ackerman v. Shelp, 8 N. J. L. 153. 
And in Virginia in Harris v. Carson, 7 Leigh 632, the same result was at- 
tained but on the ground that a practice or usage can have no force in this 
country because it lacks the essential ingredient of a good custom — it is 
not immemorial. New Hampshire seems to stand alone in directly affirm- 
ing the existence of such customary rights. Nudd v. Hobbs, 17 N. H. 524; 
Knowles v. Dow, 22 N. H. 387. Several other states, however, have assumed 
the existence of such rights although deciding adversely to the existence 
of the right in the particular case. Pearsall v. Post, 20 Wend. (N. Y.) m; 
Thomas v. Ford, 63 Md. 346, 52 Am. Rep. 513; Bethum v. Turner, 1 Me. in; 
Chambers v. Furry et al., 1 Yeates (Pa.) 167; Waters v. Grilley, 4 Pick. 
(Mass.) 145. It is well settled that a right in no way connected with 
the enjoyment or use of land cannot be annexed as an incident to such land 
so as to become appurtenant. Linthicum v. Ray, j6 U. S. 241. 

This should be the test, not mere physical contiguity; for it is plain that 
a right of way may be perfectly and directly connected with the enjoyment 
or use, and have no terminus touching the dominant tenement. There are 
cases and text writers that lay down the requirement of one terminus being 
on the tenement, but they are against the might of reason and authority. 
Washburn, Easements p. 161 — , 23 Am. and Eng. Enc. of Law 6, "Private 
Ways;" Louisville etc. R. Co. v. Koelle, 104 111. 455; Whaley v. Stevens, 
21 S. C. 221 ; 27 S. C. 549. These cases all state that for the way to be 
appurtenant, one of its ends or termini must begin on the dominant tene- 
ment, but no reason is given why such should be the case. What seems to 
be the clearer and more sensible rule, lies the other way. Horner v. 
Keene, 177 111. 390, 52 N. E. 492; Stocks v. Booth, 1 T. R. 428; Cody v. 
Springfield Water-works Co., 134 N. Y. 118; 31, N. E. 245. See Fiske v. 
Ley, 76 Conn. 295, 56 Atl. 559. 

Elections — Constitutionality op Law Changing Date — Holding Over. 
— A Nebraska act (H. R. 235, Sess. Laws 1905) provided that elections 
should be held biennially in the even numbered years, instead of annually, 
and thus had the effect of prolonging for one year trie terms of those officers 
whose successors would, under the old law, have been elected in the odd 
numbered years. The constitution, after providing a fixed term for each 
of these officers, had declared that "all officers provided for in this section 
shall hold their offices until their successors shall be qualified." Held, the 
law is unconstitutional in that it extends the terms of certain officers beyond 
the constitutional period. State ex rel. Polk v. Galusha, Secretary of State, 
(1905) — Nebr. — , 104 N. W. Rep. 197. 

The holding-over clause of the constitution, the court said, could not 
operate to extend the terms of the present incumbents until their successors 
could take office under the new law, since that clause applied only to failure 
to qualify due to unforseen contingencies. A term of office, reasoned the 
court, is a definite period of time (State v. Stonestreet, 79 Mo. 361), and a 
holding over for failure of a duly qualified successor is an encroachment on 



